Discussion Paper
Better Payment Outcomes

Page 1 of 8

Minister’s introduction
The Building and Construction Industry is one of the pillars of the Queensland economy. As well as generating around
$60 billion each and every year, it also employs roughly a quarter of a million Queenslanders, making it one of the
biggest employers in the state.
Subcontractors are the lifeblood of the industry, and it's important we have appropriate protections in place to make
sure people get paid for the work they do. The cascading payment system inherent in the construction sector means
those at the bottom of the payment chain are often hardest hit when disputes arise.
Earlier this year the Government updated the Building and Construction Industry Payments Act (BCIPA) to set up a
one stop shop within the QBCC and make the whole process simpler and more transparent than ever before. We've
also introduced tougher penalties for people who don't pay their subbies. Now we're looking to explore other options to
help improve payment outcomes for subbies and boost confidence in the sector.
I look forward to hearing your views as we work together to make Queensland's construction sector the best in the
country.
Tim Mander MP
Minister for Housing and Public Works

Background
Calls for initiatives to boost better payment outcomes continue to be raised by stakeholders in the building and
construction industry. These calls particularly arise following the collapse of building contractors, such as the recent
failures of Walton Construction Pty Ltd and Glenzeil Pty Ltd.
Over the years, different policies have been introduced in an effort to provide subcontractors with a greater ability to
recover monies owing through the use of legislation such as the Building and Construction Industry Payments Act
2004 (BCIPA) and to a lesser extent the Subcontractors’ Charges Act 1974.
While other QBCC initiatives such as the Financial Requirements for Licensing have had a positive impact, it is
impossible for any Government to eliminate the risk of building company failures. Government however recognises
that more work can be done. In October, the QBCC Financial Requirements for Licensing policy was replaced with
the Minimum Financial Requirements policy. This new policy includes a net tangible asset test, a minimum liquidity
ratio, maximum revenue limits and financial monitoring requirements. It also introduces rigorous new requirements
around non-payment of debts and gives an incentive to pay, as non-payment of accounts can now directly result in the
loss of a builder’s or trade contractor’s licence. More information about the Minimum Financial Requirements can be
obtained at:
http://www.qbcc.qld.gov.au/contractors/financial-reporting-licensees/minimum-financial-requirements-1-october-2014.
Whilst this new policy will provide better payment outcomes for subcontractors, further reforms may be required.
One idea that has been the subject of ongoing debate for many years is to protect progress payments and retention
moneys through a form of trust. Subcontractors argue that retention moneys held by head contractors are often placed
at risk, with subcontractors frequently not receiving retention moneys at the end of either the completion of the works
or the defects liability period. Subcontractors also argue that the insolvency of the head contractor will, in many
circumstances, result in the loss of retention moneys owed to subcontractors contributing in turn to the financial stress
on those subcontractors.
The voiding of alleged unfair contract provisions affecting the rights of contractors and the ability of adjudicators under
the BCIPA to direct the return of valuable security instruments, such as bank guarantees, are also initiatives worthy of
consideration.
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As part of this discussion paper, the Government seeks to hear from all stakeholders in the industry of any further
initiatives that may be required to deliver better payment outcomes for subcontractors and if so, what industry
participants think may be the best methods to achieve this.
Submissions on these issues should consider potential impacts on the industry, costs of implementation, dispute
resolution and enforcement.

Consultation questions:
Enhanced payment outcomes for subcontractors
Is there a need for a system which ensures better payment outcomes for subcontractors in Queensland? If so, why?

1. Construction Retention Trust Scheme
One of the recurring themes that arise in the aftermath of building company collapse is the loss of retention
moneys held by a head contractor on behalf of a subcontractor.
It is typical of construction contracts to include clauses which require a form of performance-based security. This
security is used to pay for costs associated with late completion of work, work not complying with contractual
requirements, remedying defects and non-completion because of the insolvency of the subcontractor.
The security may take a variety of forms, but most commonly for contracts between a head contractor and a
subcontractor, cash retentions are used. This is because unlike the prohibitive nature of bank guarantees, which
require security over an asset such as the family home, cash retention is not secured by any other asset.
Cash retentions are moneys retained as part of the progress payment up until an agreed retention value is
reached. It is money earned by the subcontractor through the progressive completion of work and held by the
head contractor to secure the subcontractor’s performance obligations under the construction contract.
While it is the easiest of securities to implement, it also carries risks for subcontractors that are not associated with
other forms of security, such as bank guarantees or performance bonds.
The two main concerns with cash retentions are:
•

the inability for subcontractors to recover or claim retention amounts held by a head contractor at the
completion of works and/or defects liability period; and

•

the loss of these funds on the insolvency of a head contractor.

It is recognised that money retained by the head contractor “is in every conceivable way, the subcontractor’s
1
money until it is properly demonstrated that the head contractor has a contractual right to resort to the fund” .
Despite these moneys belonging to the subcontractor, it is asserted that a significant number of subcontractors
are not receiving their retention moneys when they become entitled to them under the construction contract.
It has been suggested that the reason retention moneys are not always returned is because head contractors use
the retention moneys as part of their working capital rather than holding onto the funds to provide for incomplete or
defective work. It should also be noted that during consideration of these issues, it was raised that disputes can be
‘manufactured’ about incomplete or defective work, allowing head contractors to delay or refuse payment.
The recovery of retention money remains a concern because upon the insolvency of a head contractor, retention
moneys are available to administrators or liquidators and may be included in the asset pool available to be
distributed to creditors. A subcontractor will have little prospect in recovering these retention moneys, which are
rightfully theirs, as they are considered to be an unsecured creditor.

1

Bruce Collins QC- Final Report in the Independent Inquiry into Construction Industry Insolvency in NSW at p.110
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Generally, funds held on trust are not available to a liquidator or administrator. Despite some contracts specifying
that retention moneys be held on trust or in a joint account, in many instances this is not met by the head
contractor and the subcontractor is placed at great risk of losing their retention.
By establishing a statutory trust, retention moneys would be protected from improper use by head contractors and
insulate the funds of a subcontractor should the head contractor become insolvent.
This concept was discussed and recommended by Barrister Andrew Wallace in his Final Report into the
2
Discussion Paper – Payment dispute resolution in the Queensland building and construction industry, May 2013
where it was suggested that all retention monies should be paid into a Construction Retention Bond Scheme.
Any proposed Construction Retention Trust Scheme would be comprised of subcontractors cash retentions held
by head contractors or other subcontractors.
The scheme would be administered by the QBCC and apply to all, commercial, civil and engineering contracts
where the contract sum is over a prescribed amount.
The scheme would allow for the payment of retention monies:
(i) By agreement of the parties;
(ii) By Order of a Court;
(iii) At the direction of an adjudicator under the BCIPA.

NSW Cash Retention Trust Fund:
In NSW it is proposed that the Office of NSW Small Business Commissioner (OSBC) would retain cash retentions
on behalf of head contractors or other subcontractors.
Monies are to be paid into the trust fund by the head contractor (or subcontractor if applicable under the contract)
and subject to a dual authorisation process at the time an entitlement to those funds arises. Those funds are then
paid out of the trust by the OSBC directly to the subcontractor or contractor.
Escrow alternatives:
It has also been proposed that the NSW legislation should allow for an opt out of the government retention
scheme, where the parties agree to the use of an ‘approved’ commercial market-based escrow facility.
An escrow facility is a facility whereby monies are deposited by one party, for the delivery to another party, on
completion of a specific condition or event. The money is held by a third party on behalf of the two other parties in
the transaction and the funds will only be delivered when a specified condition has been fulfilled. For example,
assume a situation where someone is purchasing a home. Instead of immediately giving the seller the purchase
amount, the buyer may deposit the money into an escrow account and attach certain conditions to the purchase
agreement. These conditions might include performing necessary repairs to the property or paying overdue
council rates.
In turn, the escrow agent will not give the seller the money until they meet those conditions, and to protect the
seller, the agent will not return the money to the buyer until the seller has failed to meet their obligations.

Dispute resolution:
It is proposed that in the event of a dispute the parties will be compelled to undertake some form of dispute
resolution before a matter may be the subject of a court proceeding. The parties would be free to nominate a
suitable dispute resolution or mediation provider under the contract or at the time when the dispute arises.
It is proposed that the OSBC will offer its services as an early dispute resolution provider. Where a dispute has
been resolved by agreement, by decision of an adjudicator, or by decision of a court of competent jurisdiction, the
OSBC will release the funds.
2

See recommendations 11-14 and pp. 90-107 Final Report into the Discussion Paper – Payment dispute resolution in the
Queensland building and construction industry, May 2013
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Compliance:
Compliance and enforcement activities will focus on payments that are to be made into the fund by head
contractors. There will be penalties for non-compliance by a party.

Consultation questions:
Construction Retention Trust Scheme
Is there a need for a Construction Retention Trust Scheme in Queensland?
Should the Construction Retention Trust Scheme be implemented on all building projects?
Should the Construction Retention Trust Scheme only apply to contracts over a certain value?
If so, what should that amount be and why?

2. BCIPA - Release of a valuable instrument
In the event that the Construction Retention Trust Scheme is not adopted, should the BCIPA be amended to
allow adjudicators to be able to decide for the release of a valuable security instrument such as a bank
3
guarantee?

Consultation questions:
BCIPA - Release of a valuable instrument
Should the BCIPA be amended to allow an adjudicator to decide for the release of a security such as a bank
guarantee?

3. Project Bank
As a further enhancement to assist subcontractors to recover monies owing under construction contracts, the
Government is interested in receiving feedback in respect of the introduction of Project Bank Accounts for
government projects in Queensland.
A Project Bank Account (PBA) is an account where payments are made directly and simultaneously to a head
contractor and members of the supply chain, usually subcontractors, by way of a trust account. This is to ensure
that money paid by the principal to the head contractor for the payment of subcontractors, is not being used to
fund the working capital of the head contractor for other projects.
The Project Bank will have trust status, which means that the moneys in the account can only be paid to the
beneficiaries - the head contractor and supply chain members are protected from claims made by a voluntary
administrator or a liquidator in the event of the head contractor’s insolvency.
The NSW Government is proposing to give effect to a PBA Scheme established through the tender process,
which is to be trialled over the next two years, on selected government projects.
The NSW Department of Finance and Services has drafted a trust deed to be used for the trial. The standard
government construction contract has also been modified to include all necessary references to obligations
4
relating to the trust deed and project bank account, for use by participating agencies .
The Western Australian State Government is also currently trialling the use of Project Bank Accounts on
5
construction projects managed by their Department of Finance’s Building Management and Works .
3

This issue was also considered by Wallace at pp.108-120 of the Final Report into the Discussion Paper – Payment dispute
resolution in the Queensland building and construction industry, May 2013

4

NSW Construction Procurement: Direction C2013-02
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The Western Australian Government’s Department of Finance Building Management and Works has described
that the trust would work by the principal making its usual payments for the works, which is an amount certified by
the superintendent. However, monies that would otherwise be paid into the head contractor’s bank account are
paid into the Project Bank Account, an account established with trust status.
The trust is established through a deed agreed between the principal, the head contractor and the subcontractor.
The deed will also set out how the PBA will operate. For the trust to work, a bank account will need to be opened,
which requires funds to be held on a trust basis. The account is opened and established by way of a project bank
agreement. This agreement will be made between the principal, the head contractor and the bank.
Before a principal pays for the work each month, the head contractor would be required to submit a ‘payment
instruction’ to the bank, which allocates the certified amount between the head contractor and the participating
subcontractors.
The payment instruction is very important and fulfils a number of functions, it:
•
•
•
•

triggers the obligation of the principal to pay the amount certified by the superintendent into the PBA
identifies the relevant subcontractors, their allocation and their account details (to allow the bank to disburse
funds out of the PBA)
specifies retention amounts (as retention amounts between the head contractor and participating
subcontractors will also be held on trust in the PBA)
is provided to the bank (that holds the trust account) and acts as an irrevocable direction to the bank, to pay
the amounts in the PBA to the head contractor and the subcontractors (in the allocated amounts).

The works contract will acknowledge that payment out of the PBA is a ‘good discharge’ of the payment obligation
of the principal to the head contractor.
This structure maintains the debtor/creditor relationship that exists under the works contract (and the
subcontracts) and provides for a payment mechanism only. The PBA is not intended to affect turnover reporting or
interfere with ordinary contractual relationships.
The Wallace report considered that Queensland should adopt a watching brief on the trial of Project Banks in
6
NSW .

Consultation questions:
Project Bank Accounts
Is there a need for a Project Bank Account Scheme on government projects in Queensland?
Should it be introduced on all building projects?

5

Government Moves to Protect Subcontractorshttp://www.mediastatements.wa.gov.au/pages/StatementDetails.aspx?listName=StatementsBarnett&StatId=7520
6

Considered by Wallace at pp.218 of the Final Report into the Discussion Paper – Payment dispute resolution in the Queensland
building and construction industry, May 2013
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4. Contract terms and conditions Many subcontracts provide strict reporting deadlines on subcontractors who must notify the head contractor of
critical events. The strict nature of these deadlines are often not replicated in the contract between the principal
and the head contractor for work on the same project.
It has been argued that these strict deadlines which may impact upon the time a subcontractor can request an
extension of time to complete the works or claim for variations to the contract are unreasonable because they
place unrealistic demands on the subcontractor. This can lead to the subcontractor being exposed to a claim for
damages from the head contractor for breach of contract and/or the inability to secure progress payments for
works completed which include claims for variations.
Some construction contracts have a provision that allows a head contract to be terminated by the principal at any
time, at the principal’s convenience. This clause will almost always entitle the head contractor to a payment for
loss of profits as well as what is owed under the contract, however, the case is very different for subcontractors.
Under most subcontracts, no claim for loss of profits may be made. Often, the only amount able to be claimed is
the amount presently due for works performed under the subcontract to the date of termination.
Some construction contracts provide complicated and convoluted processes that a subcontractor must comply
with before it becomes eligible to make a claim for or receive a progress payment. Depending upon these
preconditions, some subcontractors have monies that would otherwise be owing, unreasonably and unfairly
withheld by the head contractor.

Consultation questions:
Contract terms and conditions
Would you support the making void of any unreasonable timeframes for the notification of extension of
time requests within construction contracts?
If a minimum timeframe was set by legislation, how many business days do you believe are reasonable
for an extension of time request?
Would you support the making void of any unreasonable timeframes for the notification of variations
within construction contracts?
Would you support making void a provision in a construction contract which entitles a purchaser to
terminate a contract for convenience?
Alternatively, do you believe that all construction contracts should provide for a party to be able to claim
for loss of profit when a contract is terminated for convenience by the other party?
What do you consider to be unreasonable or unfair preconditions to payment and what approach do you
believe should be taken to address such preconditions?
Should any other terms and conditions in construction contracts be changed by law to provide better
payment outcomes?
If so, what terms could be added or removed?

5. Subcontractors’ Charges Act 1974
The Subcontractors’ Charges Act 1974 (SCA) provides subcontractors with a way to secure outstanding monies owed
under a contract as an alternative to BCIPA.
Under the SCA, a subcontractor can create a statutory charge over monies payable to his or her contractor or superior
contractor, and thereby secure the payment of monies owed by that person to the subcontractor, without having
previously obtained a court judgment for the alleged debt.
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The charge gives the subcontractor priority of payment from that money ahead of secured, as well as unsecured
creditors, because the money does not reach the contractor. The charge stops the employer paying money to a
contractor and that money becomes the security for the subcontractor’s payment.
The monies are frozen pending final contractual resolution of a payment dispute through the courts, which in many
instances can be a lengthy and costly exercise.
The main difference between the SCA and the BCIPA is that under the SCA process, monies payable by the principal
to a contractor are secured straight away. It is argued that the reason the SCA is not used frequently is that it is hard
to understand and use, with only minor non-compliances with the legislation resulting in claims being ruled invalid.

Consultation questions:
Subcontractors’ Charges Act 1974
Is there any benefit to retaining this legislation?
If so, should it be reviewed and rewritten to make it simpler to use?
6. Other methods to provide better payment outcomes for subcontractors
While this discussion paper mentions five ideas which have been raised previously or in other States, the Government
is well aware that there may be other ideas the industry may have.

Consultation questions:
Other methods to provide better payment outcomes for subcontractors
Are there any other changes to legislation or initiatives, which could be introduced to provide better
payment outcomes for subcontractors?

How to comment on this paper
People wishing to pass comment or make submissions on the questions raised in this Discussion Paper, should
complete the online questionnaire.

Online questionnaire:
www.surveymonkey.com/s/BCIPASOP
If you wish to deliver further comments or submissions, please deliver them:
By email:
registry@qbcc.qld.gov.au
By mail:
Adjudication Registry
Queensland Building and Construction Commission
GPO Box 5099
Brisbane Qld 4001
Your commitment to improve the building and construction industry in Queensland is appreciated.
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